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GR CASE NO.4802/2017 
U/s 366 of IPC 

 
State 
-Vs- 

Md. Sahjahan Ali --  Accused 
 

             Present: - Sri N. J. Haque, LLM, AJS 
                           Asst. Sessions Judge 
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         JUDGMENT 
                    “Synopsis of Prosecution’s Case” 

1. Prosecution case appears to be in a narrow campus is that on 03-12-2017 

informant named Faizuddin lodged an ejahar before O/C of Misssamari 

P.S alleging, inter-alia, that on 01-12-2017 at about 9 a.m. his sister 

Masmina Begum, aged around 21 years, went to Dhekiajuli L.O.K.D. 

College for appearing before examination and at around 1 p.m. when her 

examination was over, she was coming home and on the way at about 1 

km distance, accused Sahjahan Ali kidnapped his sister and kept her at 

some unknown place. It is alleged that on the same day at about 3-45 

p.m. he received phone calls from phones no.8848025713 and 

8136813354 that his sister had been kidnapped and further they 

threatened him. Thereafter, on being searched he could not trace out his 

sister.  

 “Investigation” 

2. On receiving the ejahar, O/C Misssamari P.S registered Misssamari P.S 

Case No.142/17 u/s 366 of IPC and the case was investigated into. On 

finishing point of investigation, the I.O has submitted charge-sheet 

against the accused u/s 366 of IPC and consequent to that, Ld. Judicial 
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Magistrate, 1st Class, Tezpur after furnishing the copy under section-207 

of Cr.P.C, committed the case to the Hon’ble Court of Sessions, Sonitpur 

and consequently, Hon’ble Court of Sessions, Sonitpur transferred the 

case to this court.  

“Appearance & Charges” 

3. On receiving summons from the Court, the accused appeared before the 

Court and he was allowed to go on bail. Charge u/s 366 of IPC against the 

accused Sahjahan Ali framed, explained and read over the charge to the 

accused, on which he pleads not guilty and claimed to be tried. 

 “Trial & Statement of Defence” 

4. During trial, prosecution side examined as many as 7 nos. of witnesses, 

including the informant and the victim. Accused was examined u/s 313 

Cr.P.C and his pleas of denial were recorded in separate sheet and kept 

with the record. The accused declined to adduce any evidence in his 

defence. 

5. Following are appears to the Point for Determination:- 

Whether the accused on 01-12-2017, at around 1 p.m. kidnapped 

(abduct) Must. Masmina Begum, the sister of the informant, with 

intent (or knowing it to be likely) that she might be compelled to 

marry the accused against her will or in order (or knowing it to be 

likely) that she might be forced (or seduced) to illicit intercourse 

with the accused and therefore committed an offence punishable 

U/S 366 of the Indian Penal Code?  

              EVIDENCES OF PROSECUTION SIDE 

6. PW-1 deposed before this court that he is the informant of the case. He 

knows the accused person of the case. Ext. 1 is the ejahar lodged by him 

and Ext.1(1) is his signature. One and half years back at about 9 am his 

sister Mosmina Begum aged 21 years went to Dhekiajuli College and went 

missing. When his sister didn’t return to house from college he lodged 

ejahar. Accused Sahjahan called his mother over telephone and told her 

that he took his sister. Thereafter, police recovered his sister after 12 days 

of incident and he heard from his sister that accused Sahjahan kidnapped 

her by making her senseless from the road and took her to Orang. 
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7. PW-1 in his cross-examination deposed that he doesn’t know the name of 

scribe of the ejahar. He doesn’t know the contents of the ejahar. On the 

day of incident he educated the police verbally about the incident and 

police reduced the same into writing. He lodged ejahar against Sahjahan 

and Jamiruddin. He doesn’t know Hasina and Jamiruddin. His house 

situated 10/15 km away from the house of accused Sahjahan. Prior to 

alleged incident he has not seen accused Sahjahan.  He came to know the 

names of other accused from the villagers. His sister was recovered from 

Borsola by police. He heard the same from the police. His sister did not say 

anything to him about the place from where she was recovered by the 

police. He doesn’t know whether his sister maintains love affairs with the 

accused. He doesn’t know whether accused Sahjahan came to his house 

prior to the incident. He doesn’t know about those facts as he usually not 

stayed at his parental house. He lodged the ejahar after one day of 

incident. He did not explain the grounds of delay in lodging ejehar in his 

ejahar.        

8. PW-2 deposed before this court that informant of this case is her brother. 

She knows the accused person. On 01-12-2018 at about 10-30 am 

occurrence took place at L.O.K.D. College Gate, Dhekiajuli. On the date of 

the incident at about 8 am she went to college for appearing before the 

examination. At the time of the incident she was waiting in front of the 

college gate for vehicle to return house and then one four wheeler vehicle 

came there and accused Sahjahan, Jamir Ali and Hasina came down from 

the vehicle and accused Sahjahan forcefully dragged her to the vehicle. 

Thereafter, she became senseless and she doesn’t know where the accused 

persons shifted her. After she regained her sense she came to know that 

accused persons shifted her to a house of an unknown person situated at 

Songapatti. She was kept there for 12 days and one day at about 8 pm she 

managed to escape from there and went to a place called Mithaam and 

from there accused Sahjahan forcefully took her to the said house. She was 

kept under lock and key. Accused Sahjahan attempted to kill her with 

bottle of VIX. After her brother lodged ejahar against the accused persons, 

they told her that either they will kill her or sell her. Then she told the 

accused Sahjahan that she will stay with him. Subsequently accused 

persons called an advocate and got executed one marriage agreement 
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between them. Accused told her that he has wife and children. Accused 

induced to marry with him. Accused Sahjahan’s parents brought her to the 

house of Sahjahan’s brother-in-law at night. Subsequently police recovered 

her from Sahjahan’s brother-in-law’s house. Prior to one month of the 

incident accused threatened her over telephone by saying that he loves her 

and wanted to marry her and on being declined by her he told her that she 

will have to face consequences. Police brought her to the court and her 

statement was recorded accordingly. Ext.2 is the statement and Ext.2(1) to 

2(3) are her signatures.   

 
9. PW-2 in her cross-examination deposed that on the date of incident she 

went to L.O.K.D. college to appear before the examination of EVS. She 

does not know whether there was examination of other students on the 

date of incident. Around 200/300 students were present at college on the 

date of incident. His friends also went to college. On the date of incident 

she fell ill and due to that at 10-30 a.m. she came out from college and 

waiting for vehicle to return at her house. Today, she has not brought any 

document of her illness. The place where she was standing there are many 

shops in the adjacent eastern side. The place is very busy place. She could 

not get any opportunity to shout as the vehicle suddenly appeared before 

her and accused Sahjahan dragged her to vehicle. In which direction the 

vehicle went she could not say as she became senseless. She regained her 

sense at about 1/2 p.m. The family members of the house were present. 

She told them about the incident happened with her. She doesn’t know the 

names of those persons. She fled away from the house through a tempo at 

night. She knows the Dhekiajuli PS.  She further crossed Dhekiajuli PS 

through the Tempo. She did not inform the incident to Dhekiajuli PS. She 

also did not inform the incident to driver of tempo. Accused Sahjahan again 

forcefully brought her back to the house of that unknown person. Another 

person also in the bike of the accused. She sat middle of the vehicle. She 

was taken again by the accused through the same road. They again go 

across the Dhekiajuli police through the bike and no police personnel 

prevented them over the road. On her return she was given food and took 

her dinner at night. Her marriage was solemnized with the accused 
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Sahjahan in that house. There was a marriage agreement executed 

between them. Hasina and Jamir Ali were present at the time of executing 

the marriage agreement. Later on said that marriage agreement was 

executed and prepared at Udalguri. Sahjahan, Jamir Ali, Hasina and herself 

went to Udalguri. They went to Udalguri Court through a four wheeler 

vehicle. She saw police and advocates at Udalguri court. During the day 

time they arrived at Udalguri court. She has not informed anyone at 

Udalguri court. She did not inform the officer in whose presence the 

marriage agreement was executed. During her return also she did not state 

the incident to anyone. Ext.A and Ext.B are her voter card and admit card. 

One lady officer was present at the time of their marriage agreement. Ext. 

C is the photo taken at the time of execution of marriage agreement 

between them. Ext.D to Z are the photographs belongs to her. She denied 

the photo of the accused displayed in those photographs. (Ext.D to Ext.Z 

are put under objection). After execution of marriage agreement they again 

return to house that situated at Songabudhi and from where she was taken 

to the house of Sahjahan’s brother-in-law situated at Rajabari at about 3 

a.m. and subsequently at about 5 a.m. father of accused called the police 

of Missamari PS and handed over them to police. On the same day at about 

7 a.m. his mother and others went to Missamari Police Station. She has not 

informed them about the incident. She only informed the incident to police. 

She doesn’t know Sahjahan and prior to incident she never met him. Prior 

one month of incident accused Sahjahan called her. She did not state to 

her parents that accused called her over telephone and wanted to marry 

her. Today some photographs were shown to her. Jamir and Hasina are 

not her relatives. At the time of recording her statement she was 

accompanied by mother, relatives and some other persons.              

10. PW-3 deposed before this court that he knows the informant of the case. 

He knows the accused Sahjahan Ali. Around 1 year 7 months back he 

heard that victim Mosmina Khatun went to college and went missing. At 

the time of incident, he was working in a nearby field situated adjacent to 

the house of informant. He heard crying from the house of informant and 

subsequently he went to the house of informant and came to know from 

the family members of the informant that accused took away the sister of 
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the informant. Informant further told him that accused Sahjahan over 

telephone informed the informant that he took away Mosmina. They 

searched for victim from college and accordingly informant verbally 

informed the incident to Police. After three days of incident informant 

lodged ejahar and after 12 days of incident the victim was recovered.  

11. PW-3 in her cross-examination deposed that he heard about the incident. 

He has not seen incident. He doesn’t have any personal knowledge about 

the incident. Police recorded his statement.  

12. PW-4 deposed before this court that he knows the complainant of the case. 

He knows the accused person. 2 years back one day Mosmina who is his 

niece in village relation went to her school during the morning time and 

subsequently went missing. He heard from the complainant about the 

incident and he heard from the villagers that one Sahjahah took Mosmina.  
13. PW-4 in her cross-examination deposed that he doesn’t have any personal 

knowledge about the incident. He heard about the incident.  

14. PW-5 deposed before this court that he knows the complainant of the case. 

He doesn’t know the accused. 3 years back one day one Mosmina went to 

her school during the morning time and subsequently she was kidnapped 

from the gate of school. He heard entire incident from the mother of 

Mosmina. 

15. PW-5 in her cross-examination deposed that he doesn’t have any personal 

knowledge about the incident. He heard about the incident.  

16. PW-6 deposed before this court that on 13-12-2017, she was working as 

Sub-Divisional Medical and Health Officer, KCH, Tezpur, Sonitpur and on 

that day she examined Smt Mosmina Begum D/o Sri Md. Abdul Matin, Vill: 

Erabari under Missamari  PS, Dist: Sonitpur Assam and victim was escorted 

and identified by WPC- Nirupoma Doimari. On examination she found that 

she was well dressed, neat and tidy. Built –average, gait-normal. 

Secondary sexual characters developed. Vulva and Vagina –healthy. Hymen 

absent. There were no signs and symptoms of recent sexual intercourse. 

She was not pregnant. There were no injuries on her body or in her private 

parts. The age of the victim appears to be above 18 years. Ext. 2 is her 

report. Ext. 2(1) is her signature.  

17. PW-6 in her cross-examination deposed that in her report the history of 

the victim as per her statement is stated as she eloped with a known boy 
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on 01-12-2017 and stayed with him till 12-12-2017. At the time of 

examination the victim may have been 20 years.   

18. PW-7 deposed before this court that on 03-12-2017 he was posted at 

Missamari PS as ASI police. On that day, O/C, Missamari P.S received an 

FIR from complaint Md. Foijuddin, Son of Abdul Matin. Accordingly O/C, 

Missamari P.S registered a case vide Missamari Case No.142/2017 under 

Section 366 of IPC and entrusted him for preliminary investigation. He 

visited the place of occurrence and drew the Sketch Map. Exhibit 3 is the 

sketch map and Ext. 3(1) is his signature. He recorded the statements of 

the witnesses in the place of occurrence on the date of receipt of FIR. He 

sent the victim for her medical examination to KCH Tezpur. He has 

collected the medical certificate (Ext. 2). He forwarded the victim for 

recording her statement under section 164 Cr.P.C. to CJM, Sonitpur, 

Tezpur. The custody of victim was handed over to her mother. He 

submitted charge sheet against the accused under section 366 of IPC. 

Exhibit 4 is the charge sheet. Exhibit 4(1) is his signature 

 
19. PW-7 in his cross-examination deposed that after receiving the ejahar O/C 

Missamari PS Shyam Kanu Tenang endorsed him for investigation of the 

case and on 03-12-2017 at 12, he went to the place of occurrence. He 

prepared the sketch map but there was no mention of the name of the 

place. According to his diary place of occurrence is Erabari. He recorded 

the statements of witnesses Jaban Ali, Abdul Matin and Akbar Ali on 03-12-

2017 in the place of occurrence. On the same day he searched for the 

accused at his home but he was not at home. He has not investigated this 

case till 13-12-2017 and on the arrival of the victim Miss Mosmina Begum 

at Missamari PSk he recorded the statement of the victim. He has not 

investigated regarding the accused persons Shahed Ali and Jamir Ali. He 

has not visited the Dhekiajuli LOKD college gate and tried to collect any 

evidence in this case. He has not visited the house were the victim was 

kept and he has not recorded the statements of witnesses at that place. 

PW-1 did not state before him that accused Sahjahan called his mother 

over telephone and told her that he took his sister. PW-2 did not state 

before him that she was waiting in front of college gate for vehicle to 

return house and then one four wheeler vehicle came there and accused 
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Sahjahan, Jamir Ali and Hasina came down from the vehicle and accused 

Sahjahan forcefully dragged her to the vehicle. PW-2 did not state before 

him that she became senseless and didn’t know the accused persons 

shifted her and she regained her sense she came to know that accused 

persons shifted her to a house of an unknown person situated at 

Sangapotti.  PW-2 did not state before him that she was kept for 12 days 

and one day at about 8 p.m. she managed escaped from there and went to 

a place called Mithaam and from there accused Sahjahan forcefully took 

her to the said house. PW-2 did not state before him that accused 

Sahjahan attempted to kill her with bottle of VIX. PW-2 did not state before 

him that after her brother lodged ejahar against the accused persons the 

accused persons told her that either they will kill her or sell her. PW-2 did 

not state before him that she did not say that she will stay with the 

accused Sahjahan. PW-2 did not state before him that accused told her 

that he has wife and children. PW-2 did not state before him that the 

accused induced to marry her. PW-2 did not state before him that accused 

Sahjahan’s parents brought her at the house of Sahjahan’s brother-in-law 

at night and subsequently police recovered her from the house of 

Sahjahan’s brother-in-law. PW-3 did not state before him that at the time 

of incident he was working nearby a field situated adjacent to the house of 

informant. PW-3 did not state before him that they search the victim from 

college and accordingly informant verbally informed the incident to police. 

PW-3 did not state before him that after three days of the incident 

informant lodged ejahar. Regarding the FIR named accused person Jamir 

Ali no investigation has been made by him.    

DISCUSSION, DECISION AND REASONS FOR SUCH DECISION 

20. In this case, charge u/s 366 IPC was framed against the accused 

Sahjahan Ali and thereby the prosecution has got the burden to prove 

that on 01-12-2017 at about 1 p.m. accused Sahjahan Ali had kidnapped 

Must. Masmina Begum (sister of the informant) with intent (or knowing it 

to be likely) that she might be compelled to marry the accused in order to 

seduce sexual intercourse with the accused.  
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21. As we know, criminal jurisprudence based upon the presumption of 

innocence of an accused immediately after setting forth of criminal trial 

until and unless the prosecution side prove the accusations beyond any 

shadow of doubt. It is also appears to be settled propositions of criminal 

law that the guilty of accused needs to be established by way of adducing 

cogent and trustworthy evidence and the evidence that presented before 

the court must inspite the confidence of court upon which the reliance 

may be placed upon. Furthermore, the settled proposition of law clarifies 

that where in a criminal case on appreciation of evidence two views are 

possible then the view that favours the accused needs to be adopted.  

22. Now, arriving again to the prosecution case, this court finds that the 

prosecution has presented both ocular as well as documentary forms of 

evidences to substantiate the allegations against the accused Sahjahan 

Ali. The prosecution side examined the informant as PW-1 and he in his 

evidence exhibited the ejahar to be Ext.1 and as per his testimony about 

one and half years back at about 9 am his sister Mosmina Begum went 

missing from Dhekiajuli College and consequent to that he lodged the 

ejahar. He further testified that accused Sahjahan called his mother over 

telephone and told her that he took his sister and police recovered his 

sister after 12 days of incident. He heard from his sister that accused 

Sahjahan kidnapped her by making her senseless from the road and took 

her to Orang. Hence, from the evidence-in-chief of PW-1 (informant) it 

unveiled before this court that PW-1 being the informant of the entire 

incident appears to be a reported witness and the version derived from 

the information gathered by him from his sister who allegedly had been 

kidnapped on the date of alleged incident. As per the informant, he heard 

from his sister that accused Sahjahan kidnapped her by making her 

senseless from the road and took her to Orang. 

23. Now, coming to the evidence presented by victim Mosmina Khatun which 

firmly disclosed before this court that on 01-12-2018 at about 10-30 am 

occurrence took place at L.O.K.D. College Gate, Dhekiajuli and she further 

testified that after her examination is over, she was waiting in front of the 

college gate to return house and then one four wheeler vehicle came there 



       

 
Sessions Case No-75 of 2019 

(State of Assam Vs. Sahjahan Ali ) 

10 | P a g e  

 

and accused Sahjahan, Jamir Ali and Hasina came down from the vehicle 

and accused Sahjahan forcefully dragged her to the vehicle. Thereafter, 

she became senseless and she doesn’t know where the accused persons 

shifted her. She also testified that after she regained her sense she came 

to know that accused persons shifted her to a house of an unknown person 

situated at Songapatti and she was kept there for 12 days. She also 

deposed that one day at about 8 pm she managed to escape from there 

and went to a place called Mithaam and from there accused Sahjahan 

forcefully took her to the said house and She was kept under lock and key 

and accused Sahjahan attempted to kill her with bottle of VIX. After her 

brother lodged ejahar against the accused persons, they told her that 

either they will kill her or sell her. Then she told the accused Sahjahan that 

she will stay with him. Subsequently accused persons called an advocate 

and got executed one marriage agreement between them. Accused told her 

that he has wife and children. Accused induced her to marry with him. 

Accused Sahjahan’s parents brought her to the house of Sahjahan’s 

brother-in-law at night and police recovered her from there. She also 

testified that prior to one month of the incident accused threatened her 

over telephone by saying that he loves her and wanted to marry her and 

on being declined by her accused told her that she will have to face 

consequences.  

24. Hence, from the evidence in chief of PW-2 who appears to be the victim of 

this case that she was kidnapped from in front of the gate of L.O.K.D 

college and subsequently she was kept under lock and key in a house at 

Songapatti and where the accused attempted to kill her with bottle of VIX. 

She further stated that accused induced her to marry with him and they 

called an advocate and executed one marriage agreement between them.   

25. Now, coming to the cross-examination part of PW-2 it disclosed that there 

was a marriage agreement between them and Hasina with Jakir Ali were at 

the time of execution of marriage agreement, later she said, marriage 

agreement was executed and prepared at Udalguiri and Sahjahan, Jamir 

Ali, Hasina and herself went to Udalguri court through a four wheeler 

vehicle and she saw police and advocates at Udalaguri court. During the 
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day time they arrived at Udalguri court and she had not informed anyone 

at Udalguri court. She also did not inform the officer in whose presence the 

marriage agreement was executed. During her return she had not state the 

incident to anyone. She also identified the Ext.A voter Card and Ext.B admit 

card. One lady officer was present at the time of their marriage agreement. 

26. As such, it is seen that PW-2 contradicted her own version in respect of 

execution of marriage at a house situated at Songapatti and she had 

deposed in her evidence-in-chief that accused got executed one marriage 

agreement by calling an advocate to that house. She during her cross-

examination admitted that the marriage agreement was executed at 

Udalguri court in presence of Hasina and Jamir Ali. During day time through 

a four wheeler vehicle they had arrived at Udalguri court but she did not 

inform the incident to police and advocates  and even to the lady officer in 

whose presence their marriage was executed. Being a man of ordinary 

prudent it is hard to believe that an woman aged about 21 years who 

allegedly kidnapped and subsequently taken to Udalguri court and marriage 

agreement executed in presence of the advocates and lady officer, she 

failed to state all the incident happened with her to the persons to whom 

she had met during the process of execution of marriage agreement. The 

victim Mosmina Begum must have stated or informed the entire incident to 

the persons to whom she had met at Udalguri court. She had got the 

ample opportunity to state or inform the incident happened with her to the 

persons, either police officials or advocates or lady officer in whose 

presence their marriage was executed during the time of execution of 

marriage agreement at Udalguri and she had not clarified as to why she 

had not informed the incident to those people and she even did not plead 

anything as to whether she was induced or threatened by the accused not 

to inform the incident to the people to whom she had came through.  

27. Now, coming to the documents exhibited by the defence side during cross-

examination it becomes crystal clear that Ext. A and Ext.B are Voter Card 

and Admit Card. The victim in her evidence-in-chief claimed that she went 

to Dhekiajuli L.O.K.D. college for appearing before the examination and 

subsequently due to her sudden illness she was trying to return her house 
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and while she was waiting in front of the gate of college, one car suddenly 

appeared before the her and then she had been kidnapped by the accused 

with the help of two others. If really on the date of incident the victim went 

to appear before the examination then where is need to take the Voter 

Card with her as the Voter Card not requires to appear before an 

examination in college.  

28. Now, coming to the Ext.C document it disclosed before this court that said 

document admitted by the victim herself to be a photograph taking while 

the marriage agreement was executed between them. Ext.D to Ext.Z are 

also appears to be photographs and those were been admitted by PW-2 

during her cross-examination. Ext.C to Ext.Z appears to be photographs of 

the accused Sahjahan Ali and victim Mosmina Begum and victim Mosmina 

Begum during her cross-examination admitted those photographs and she 

identified herself in the photographs. The photographs are being prepared 

by using electronic instrument undoubtedly needs to be adduced and 

exhibited as per Section 65 B of Indian Evidence Act, but said shall arise 

when the other side against whom the documents exhibited in court of law 

disputed the same and declined the same to be executed. In the instant 

case in hand, the victim herself admitted those photographs and the 

question of disbelieving those photographs does not arise as the admitted 

facts needs no further proof. In view of section 58 of Indian Evidence Act 

any fact or document admitted before the court of law needs no further 

proof. As such, on meticulous perusal of Ext.C to Ext.Z documents it has 

become crystal clear before this court in those photographs Mosmina 

Begun not seen to be uneasy rather it seems that she had allowed the 

person to take the snap of her photographs voluntarily. PW-2 (victim) 

clearly admitted Ext.C to be the photograph taken at the time of execution 

of the marriage. That part of her evidence makes it crystal clear that she 

had not been kidnapped on the date of incident rather she had herself fled 

away or eloped with the accused and subsequently marriage was 

solemnized before the Udalguri court in presence of advocate and 

witnesses and it is very much evident from Ext.C document.  
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29. Now, coming to the fact of escaping from the house of an unknown person 

and again bringing her back to the said unknown house by the accused 

forcefully, this court has observed that PW-2 in her evidence-in-chief 

deposed categorically that one day she managed to escape from the 

unknown house and went to a place called Mithaam and from there 

accused Sahjahan forcefully took her to the said house. In response to the 

said facts during her cross-examination she stated that she fled away from 

the unknown house through a tempo at night and she knows Dhekiajuli PS. 

She further crossed Dhekiajuli PS through the Tempo but she did not 

inform the incident to Dhekiajuli PS. She also did not inform the incident to 

driver of tempo. While she was bringing back from Mithaam she crossed 

Dhekiajuli PS through a bike and no police personnel prevented them over 

the road. On her return she was given food and she took her dinner at 

night. It is quite impossible for a ordinary man of prudent to believe that an 

woman who had been kidnapped and consequently when she got the 

opportunity to escape from that house and went to a place through a 

tempo, she failed to state the happenings with her either to the driver of 

the tempo or before police during the time of crossing the Dhekiajuli PS. 

PW-2 would have got down from the tempo and informed the whole 

incident to the Dhekiajuli PS. Even at the time while she was taking back by 

the accused Sahjahan she crossed Dhekiajuli PS she might have shouted 

and raised hue and cry for her rehabilitation or escaping from the 

possession of the accused. Hence, it is seen that the facts deposed by the 

victim before the court appears to be gospel truth and afterthought. 

30. Now, coming to the evidence presented by PW-2 during her cross-

examination that after marriage, accused Sahjahan’s parents brought her 

to the house of Sahjahan’s brother-in-law at night and from there police 

recovered her. Hence, it is seen that father of the accused informed the 

police at Missamari PS and thereafter victim and accused were taken to 

Missamari PS from where the father of the victim brought her back.  

31. Now, coming to the victim’s earlier statement that has been recorded by 

the I.O. it disclosed that PW-7 being the I.O. clarified and affirmed that 

PW-2 had not state before him that – 
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(i) she was waiting in front of college gate for vehicle to 

return house and then one four wheeler vehicle came 

there and accused Sahjahan, Jamir Ali and Hasina 

came down from the vehicle and accused Sahjahan 

forcefully dragged her to the vehicle ; 

(ii) that she became senseless and didn’t know the accused 

persons shifted her and she regained her sense she 

came to know that accused persons shifted her to a 

house of an unknown person situated at Sangapotti.  

(iii) that she was kept for 12 days and one day at about 8 

p.m. she managed escaped from there and went to a 

place called Mithaam and from there accused 

Sahjahan forcefully took her to the said house.  

(iv) that accused Sahjhan attempted to kill her with bottle 

of VIX.  

(v) that after her brother lodged ejahar against the 

accused persons the accused persons told her that 

either they will kill her or sell her.  

(vi) that she did not say that she will stay with the accused 

Sahjahan.  

(vii) that accused told her that he has wife and children. 

(viii) that the accused induced to marry her. 

(ix)  that accused Sahjahan’s parents brought her at the 

house of Sahjahan’s brother-in-law at night and 

subsequently police recovered her from the house of 

Sahjahan’s brother-in-law.   

 
32. As such, from the aforesaid discussion, it has become crystal clear that PW-

2 failed to state certain relevant facts immediately on her recovery before 

the police and those facts which she failed to state before the police and 

subsequently before the court she had stated and I.O. confirmed that PW-2 

failed to state all the aforesaid facts. Hence, the omissions disclosed on the 

part of victim makes her evidence contradictory with her earlier version and 

she had introduced those new facts to her evidence-in-chief at the time of 

deposing before the court. The use of statement of a witness that recorded 

by the I.O. during investigation only to test the veracity of the witness 
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through contradictions and truthfulness of the witness depends upon the 

nature of evidence that deposed and any sort of contradiction and omission 

of the previous statement with the evidence adduced before the court 

makes the evidence to be contradictory in view of section 145 Indian 

Evidence Act. Hence, it is seen that evidence of PW-3 appears to be 

contradictory in nature.  

33. PW-3 appears to be a neighbour of the victim and he had deposed that he 

heard hue and cry from the house of the informant and he went there and 

heard that accused Sahjahan over telephone informed them that he took 

away Mosmina. Thereafter, ejahar was lodged and after 12 days of incident 

victim was recovered. In his cross-examination he deposed that he heard 

about the incident and he doesn’t have any personal knowledge about the 

incident. The evidence presented by PW-3 is hearsay in nature.  

34. PW-4 one Jaban Ali deposed before this court that two years back one day 

his niece Masmina went to her school during the morning time and further 

went missing. He heard from the complainant about the incident and he 

heard from the villagers that one Sahjahan took Masmina. He does not 

have any personal knowledge about the incident.  

35. PW-5 deposed that he heard that victim was kidnapped and he heard 

about the incident from the mother of Mosmina. During his cross-

examination he had deposed that he doesn’t have personal knowledge 

about the incident.  

36. PW-6 appears to be the medical officer, who medically examined the victim 

and on her cross-examination no injuries were seen or recent sexual 

intercourse were seen. Ext.2 is the medical report. At the time of 

examination the victim was aged 20 years.  

37. PW-7 is the I.O. who exhibited the Sketch Map as Ext.3 and charge-sheet 

as Ext.4. PW-7 during his cross-examination clarified that he drawn the 

sketch map showing the place of occurrence to be one Erabari and he has 

not mentioned the name of the place of occurrence. The investigation was 

not conducted till 13-12-2017 and on arrival of the victim Mosmina at 

Missamari PS her recorded her statement.  He has not investigated 

anything about Sahed Ali and Jamir.  
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38. Hence, from the evidence of PW-7 it disclosed that the victim Mosmina 

Begum appeared before Missamari PS on 13-12-2017. She was not been 

recovered by the police. PW-2 being victim also admitted that father of the 

accused informed Missamari PS and handed over to the police.  

39. To sum up the evidence on record, it disclosed before this court that PW-1, 

PW-3, PW-4 and PW-5 are appears to be hearsay witnesses and nobody 

had witnessed the alleged incident. PW-3, PW-4 and PW-5 have clarified 

that they did not have any personal knowledge about the incident. 

Although PW-2 had deposed that she was kidnapped from the gate in front 

of L.O.K.D. college, but during her cross-examination she had deposed 

many facts that makes her evidence to be contradictory and further she 

had failed to deposed certain relevant facts before the police during the 

time of recording her statement. On meticulous perusal of Ext.2 document 

that appears to be the statement of victim recorded u/s 164 CrPC it 

disclosed that she in her 164 CrPC statement stated that she was been 

kidnapped through a four wheeler vehicle on 01-12-2017 and was taken to 

a house situated at Borsola, from where she went to Mithaam wherefrom 

she was taken back to the house of that unknown person. Thereafter, she 

came to know that accused has wife and children and thereafter one 

marriage agreement was executed forcefully with her. She had deposed 

many facts like proposal of love, studying in medical line and going outside. 

Although those facts were stated by the victim in her 164 CrPC statement 

but in her evidence she failed to depose those facts.      

40. In the foregoing discussion, we have already observed that although victim 

claimed that she was kidnapped by the accused but during her cross-

examination she had deposed certain facts and admitted the photographs, 

those makes her evidence to be doubtful and unreliable in respect of 

kidnapping.    

41. It is settled proposition of law that an accused can be convicted for an 

offence of kidnapping or any other offence if the evidence presented before 

the court by the victim inspires confidence of the court or otherwise 

appears to be corroborative and trustworthy. But on careful appreciation of 

evidence of PW-2 this court has already observed that the evidence 
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adduced by the PW-2 not appears to be truthful rather her evidence is full 

with lots of lots of shortcomings that failed to inspire the confidence of the 

court upon which her evidence may be relied upon.  

42. Therefore, in the light of the aforesaid discussion, this court finds that 

there are two views is possible regarding the accusation levelled against 

the accused and the view that disclosed from the photographs as well as 

from the cross-examination of PW-2 favours the accused and gives a 

strong presumption against the victim that she after maintaining love 

affairs with the accused went voluntarily with him and executed marriage 

agreement voluntarily and subsequently due to intervention of the father of 

the accused she was produced before Missamari PS. The photographs 

exhibited and shown to PW-2 as disclosed from her cross-examination 

appears to be proof of such presumption.      

43. Therefore, in the light of the aforesaid discussion, this court is of 

considered opinion that prosecution fails to prove the guilty of the accused 

beyond any reasonable doubt and accused is very much entitled to benefit 

of doubt in this case.   

 “FINDINGS” 

 

44. In the result, it can be safely concluded here by way of observing that 

prosecution side failed to prove the guilty of the accused beyond any 

reasonable doubt. Hence, the accused is acquitted from the charge under 

section-366 of IPC. Accused sets at liberty. Bail bond is extended for six 

months in view of section-437A of Cr.P.C. 

45. This case is disposed of accordingly. Judgement is pronounced and 

delivered in open court under the seal and signature of this court on 6th 

day of March 2020.  

 

 

                                                                                                    (N. J. HAQUE) 
Asstt. Sessions Judge 

                 Sonitpur, Tezpur 
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A  P E   N D   I   X 

1. Prosecution witnesses:     
                                                              PW-1  : Sri Faizuddin, informant 
      PW-2 : Mosmina Begum, victim   
                                                              PW-3  : Akbar Ali 
       PW-4  : Jaban Ali 
      PW-5  : Abdul Motin 
      PW-6  : Dr.(Mrs) A. Kaur 
       PW-7  : Naren Phukan, I.O. 

2. Prosecution Exhibits :- 
Ext.1   :  ejahar 
Ext.1 (1) :  signature of informant  
Ext.2   :  statement u/s 164 Cr.P.C 
Ext.2 (1) to 2(3):  signatures of victim 
Ext.2   :  medical report 
Ext.2 (1)  :  signature of PW-6 
Ext.3   :  sketch map 
Ext.3 (1)  :  signature of PW-7 
Ext.4   :  charge-sheet 
Ext.4 (1)  :  signature of PW-7 

3. Defence Exhibits :- 
Ext.A   :  voter ID 
Ext.B   :  Admit card 
Ext.C   :  photo 
Ext.D to Z :  Photographs 

 
4. Material  Exhibits                        :- Nil  

  

  

    (N. J. HAQUE) 
       Asstt. Sessions Judge 

Tezpur, Sonitpur 
  

 
Dictated and corrected by me. 
 
 
 

  (N. J. HAQUE) 
           Asstt. Sessions Judge 
              Sonitpur, Tezpur 

 
Dictation taken and  
Transcribed be me: 
 
(J. K Muru), Steno. 


